INTRODUCTION
The federal government regulates disputes between organized labor and management in a wide range of private industries. Most disputes are governed by the Labor-Management Relations Act (LMRA),' which both protects the rights of management and organized labor and establishes a comprehensive scheme of dispute resolution. 2 The Railway Labor Act (RLA), 3 however, creates a regime unique to the railroad and airline industries. 4 It requires that certain claims 5 between the covered employers -known in the RLA as "carriers ' 6 -and their employees be settled by submission to the RLA statutory arbitration scheme. Under this scheme, parties must resolve disputes "in the usual manner" where possible. 7 But where such disputes cannot be resolved by the parties themselves, they must be referred to an arbitral tribunal created by the RLA -the National Railroad Adjustment Board (NRAB). 8 The NRAB is empowered to delegate its decisionmak-eral actor may deprive a person of "life, liberty, or property," it must first afford that person "due process of law.' 2 This requirement provides, at a minimum, that the government actor must engage in some formalized procedure to ensure that the deprivation is not the product of government arbitrariness. 13 The procedural requirements imposed by the due process doctrine traditionally have involved the elaboration of procedural safeguards designed to accord to the individual "the right to be heard before being condemned to suffer grievous loss of any kind" resulting from government action. 14 In most administrative contexts, there is no question that the decisionmaker is subject to due process scrutiny by reviewing courts.' 5 However, judicial review of RLA administrative findings is "among the narrowest known to the law.' 6 It is so narrow because the RLA by its language permits a district court to reverse RLA findings only on three grounds: " [F] or failure of the [tribunal] Shafi, 22 F.3d at 64; Elmore v. Chicago & Ill. Midland Ry., 782 F.2d 94,96 (7th Cir. 1986). A government actor owes a person due process only when it deprives him of "life, liberty, or property." U.S. CONsr. amend. V; see also 2 KENNETH CuL' DAVIS & RICHARD J. PIERCE, ADMIMNsTRATIE LAW TREATISE § 9.2 (1994) . Given that an RLA tribunal, under no circumstances, will deprive a person of "life" or "liberty," the applicability of due process turns on whether such a tribunal might deprive a person of "property." Although at least one case explicitly held that the interests at stake in RLA proceedings are "property" for purposes of the Due Process Clause, Nord v. Griffin, 86 F.2d 481,483 (7th Cir. 1936), the court stated that holding with no analysis, and the case was decided decades before the Supreme Court's revolutionary due process decisions of the 1970s. It is profitable, therefore, to consider current due process jurisprudence. "Property," as defined by the Supreme Court's recent due process decisions, is not limited to rigid, technical forms. It includes interests to which a person is "entitled" under local law; that is, where such an "entitlement" is supported by rules or mutually explicit understandings that may be invoked at a hearing. For instance, in Perry v. Sindermann, 408 U.S. 593 (1972), a public university professor, even though not yet tenured, was held to have a property interest in continued employment because he had been told he had a claim to employment under a "de facto tenure" program. 408 U.S. at 599-603. See generally NOWAK & ROTUNDA, supra, § 13.5, at 514-15, 519. RLA proceedings are intended to resolve "[tlhe disputes between an employee or group of employees and a carrier or carriers growing out of grievances or out of the interpretation or application of agreements concerning rates of pay, rules, or working conditions." 45 U.S.C. § 153(1)(i) (1988) . To the extent that such "grievances" or "agreements" concern interests of which an employee or carrier has the present enjoyment and an expectation arising from positive law, then those interests are "property" under Sindermann, and due process must be afforded before they can be impaired.
Insofar as there is any question that RLA proceedings must adhere to due process, this Note will assume that they must.
12. U.S. CONsT. amend. V; see also NOWAK & ROTUNDA, supra note 11, § 13.1.
13.
See LAURENCE H. TRmE, AM~micAN CONSTUTIONAL LAW § 10-7, at 664 (1988) (noting that procedural due process embodies the idea that freedom can only be preserved when institutional checks prevent arbitrary government action).
14. See Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 168 (1951) (Frankfurter, J., dissenting). See generally TmE, supra note 13, § 10-7.
15. See 2 DAvis & PIERCE, supra note 11, § 9.1 (noting that courts apply the due process doctrine to set minimum procedural standards for administrative agencies); 1 C1HARLEs H. KOCH Notwithstanding this narrow language, several federal courts initially considered due process to be an additional basis of review. 1s In Union Pacific Railroad v. Sheehan, 19 the Supreme Court called into doubt the validity of these initial holdings. The Sheehan Court reversed a Tenth Circuit finding that the NRAB had violated a litigant's due process rights by refusing to hear one of his legal arguments. Unfortunately, the Court failed to clarify the scope of judicial review in the RLA context, and thus the Courts of Appeals have disagreed about how to interpret the opinion. The Third, 20 Sixth, 21 and Eleventh2 Circuits hold that the Sheehan decision imposes a bar on due process review. By contrast, the Second,Z3 Fifth, 2 4 Seventh,2 and Ninth 26 Circuits regard the Sheehan decision as merely reaffirming that the RLA's narrow scope of review extends to due process violations.
This Note contends that the RLA prohibits due process review and further argues that such a result is constitutional. Part I examines the statutory language of the RLA itself and contends that it limits district court review to the three statutory grounds. Part II argues that the Supreme Court's opinion in Sheehan reaffirms this interpretation because the Court's language unmistakably conveys an intent to bar due process review. Part HI explains that such a limitation does not violate the Constitution. The only constitutional provision that could be implicated in an RLA proceeding, the right of procedural due process, is protected by procedures mandated by the RLA. Finally, Part IV argues that this interpretation is desirable because it satisfies the needs of the railroad and airline industries.
I. PLAIN If any employee or group of employees, or any carrier, is aggrieved by the failure of any division of the Adjustment Board to make an award in a dispute referred to it, or is aggrieved by any of the terms of an award or by the failure of the division to include certain terms in such award, then such employee or group of employees or carrier may file in any United States district court in which a petition under paragraph (p) could be filed, a petition for review of the division's order. A copy of the petition shall be forthwith transmitted by the clerk of the court to the Adjustment Board. The Adjustment Board shall file in the court the record of the proceedings on which it based its action. The court shall have jurisdiction to affirm the order of the division, or to set it aside, in whole or in part, or it may remand the proceedings to the division for such further action as it may direct. On such review, the findings and order of the division shall be conclusive on the parties, except that the order of the division may be set aside, in whole or in part, or remanded to the division, for failure of the division to comply with the requirements of this chapter, for failure of the order to conform, or confine itself, to matters within the scope of the division's jurisdiction, or for fraud or corruption by a member of the division making the order. The judgment of the court shall be subject to review as provided in sections 1291 and 1254 of title 28.
30. See 2A SutrmuRAND STATUTORY CoNsaiucriON, supra note 27, § 47.23 (explaining that where a method of enforcing rights is prescribed in a statute, the method is presumed to be exclusive). The maxim should be applied if the meaning of the statute is plainly expressed in its language and does not produce an absurdity. Id. § 47. 25. 31. 114 S. Ct. 2048 Ct. (1994 .
Recovery, and Enforcement Act, 32 the FDIC, as a party to the O'Melveny action, claimed that its powers could be supplemented or modified by "federal common law." The Supreme Court rejected this argument because, in accordance with the doctrine of inclusio unius, the explicit statutory list of powers barred the creation of new ones. 33 The RLA similarly sets out a finite list of permissible grounds of review; the doctrine of inclusio unius thus mandates that the list be considered exclusive. Naturally, courts are particularly cautious where constitutional issues are raised. Courts try to avoid constructions of federal statutes that raise constitutional questions wherever possible. 3 4 In fact, in a class of cases in which Congress tried to limit appellate review of constitutional issues, the Court directed that "clear and convincing" evidence of a congressional intent to limit review must be shown. 35 Such evidence is necessary because a total ban on constitutional review raises "serious constitutional questions. '36 The plain language of the RLA, however, presents exactly such clear and convincing evidence that constitutional review is not allowed. If it does not, then hardly any statute imaginable could, for the RLA creates a scope of review which is "amongst the narrowest known to the law." ' The Tenth Circuit reversed the district court. The Tenth Circuit pointed out that Sheehan's action had been extinguished only by unfortunate circumstances; if the Supreme Court had not decided Andrews during the pendency of his claim, the claim would have survived. While admitting that review of RLA proceedings is exceedingly narrow, the Tenth Circuit fashioned a broad loophole in the RLA's jurisdictional limitation. The court felt that, in light of the implications arising from Andrews, it was able to review "purely legal issues" raised in RLA hearings. 42 Although it is unclear exactly what the court meant by "purely legal issues," it apparently meant to refer to legal issues extraneous to the interpretation of collective bargaining agreements, such as the equitable doctrine of the tolling of time limits. Noting that an RLA collective bargaining agreement is a federal contract governed and enforceable by federal law in the federal courts, 43 the merits of the tolling issue. 45 Rather, it held that the NRAB's "failure to address the merits of plaintiff Sheehan's claim denied him due process" 46 and remanded to the' trial court for further remand to the NRAB. The Supreme Court reversed the Tenth Circuit. The Court was adamant in its holding that review of RLA proceedings is limited to the three statutory grounds and thus that due process review is inappropriate. It said that "the [RLA] unequivocally states that the 'findings and order of the [NPRAB] ... may be set aside only for the three reasons specified therein. We have time and again emphasized that this statutory language means just what it says." 47 That Sheehan limits review to the statutory grounds is further shown by the policy justifications offered by the Court for its holding. The Court said that "[i]n enacting this legislation, Congress endeavored to promote stability in labor-management relations in this important national industry by providing effective and efficient remedies," and part of its scheme for achieving this goal was "to keep [RLA] disputes within the [NRAB] and out of the courts. The effectiveness of the [NRAB] in fulfilling its task depends on the finality of its determinations. '48 Such finality is lost where litigants may keep RLA disputes indefinitely alive through the timeconsuming process of a due process appeal in the federal courts. 49 Furthermore, the Sheehan Court expressed open skepticism of the Tenth Circuit's reasoning. It quoted the Tenth Circuit's admission that review of RLA proceedings is "among the narrowest known to the law" but then stated that "[n]onetheless, the court believed it 'possible' "that the scope of review was not so narrow as to proscribe constitutional review. 50 "Characterizing the issue presented as one of law.., does not alter the availability or scope of judicial review: the dispositive question is whether the party's objections to the [NRAB's] decision fall within any of the three limited categories of review provided for in the [RLA] . ' They assert that, by this language, the Court itself passed on the due process claim, holding that it would only have been a violation of Sheehan's rights if the NRAB had refused to hear the claim. In other words, if the NRAB hears every claim and makes a determination as to its merit, there is no violation; if it refuses to hear a claim, there is a violation. It could also be argued that in the above quoted language, the Court said that the Tenth Circuit was "simply mistaken" if it thought that the NRAB did not hear Sheehan's tolling argument. 5 Both interpretations of Sheehan fail for several reasons. First, they fail because the Court gave no indication that it was engaging in due process review. The opinion contains no language indicative of due process review and outlines no standards for determining whether an RLA litigant has been afforded sufficient process. In fact, the language quoted above, which supposedly is an application of due process analysis, fails even to use the words "due process."
Second, to understand Sheehan as an application of due process creates a serious imbalance in the opinion. It seems unlikely that the Court would so weakly and ambiguously imply that due process review was appropriate but then heroically announce that review should be no broader than permitted by the statute.
Third, the conclusion that the Sheehan Court applied due process review creates the rather significant problem that what the Court did is simply not due process analysis as we know it. The Court's decisions during the 1970s develop a complex, fact-specific scheme for determining when a litigant has received due process. In Mathews v. Eldridge, 59 decided only two years before Sheehan, the Court laid out a detailed system for determining whether a given agency's procedural scheme is adequate, 60 still the dominant test. 61 Mathews requires a reviewing court to balance the gravity of the private interests involved in a given case, reduced by the likelihood of erroneous deprivations of life, liberty, or property, against the social costs of added procedural safeguards. 62 Yet Sheehan did not even mention Mathews or any of the Court's other due process decisions and engaged in absolutely no discussion of the facts surrounding Sheehan's case.
Therefore, given the unequivocal nature of the Sheehan Court's limitation of review, the language that is claimed to be due process review would be more reasonably understood as classic dictum. The Court merely noted in this language that even if it were within 58. 439 U.S. at 93 (emphasis added). 59. 424 U.S. 319 (1976). 60. 424 U.S. at 335 (explaining the three factors that must be considered in "identification of the specific dictates of due process").
61. the power of the Tenth Circuit to review for violations of due process, which it is not, no such violation occurred in Sheehan's case.63
III. CONSTITUTIONALITY OF LIMITED REVIEW At first blush, the suggestion that federal courts could be barred from due process review might seem itself to violate the Constitution. The Supreme Court, however, has never held that limitations of constitutional review are themselves unconstitutional. 64 Indeed, it has repeatedly held that where congressional intent to bar constitutional review is sufficiently clear, constitutional review will be barred, so long as the "serious constitutional questions" thereby raised are answered. 65 The text of the Constitution does not require that anyone have jurisdiction to hear constitutional claims, 6 6 and the Court has not yet specified which constitutional questions are "serious" enough to require review. The only question posing a serious potential problem for a jurisdictional limitation in the RLA context is whether the absence of district court review on due process grounds deprives litigants of their right to procedural due process. 67
63. In addition, some courts raise one other argument. Notwithstanding that the Sheehan Court's limitation of review to the three statutory grounds is absolute and unequivocal, these courts note that it did not explicitly hold that due process review is prohibited. 66. See Webster, 486 U.S. at 611 (Scalia, J., dissenting); Tumn, supra note 13, § 3-5, at 46 (stating that federal court jurisdiction over constitutional questions is not self-executing, and, Marbury notwithstanding, there is not necessarily anything inherent in constitutional law that makes review by the judiciary, as opposed to the other branches, necessary); see also LEARNED HAND, Tm BILL OF RIG-rs 1-11 (1958) (stating that the premise of a written constitution would not be disserved if Congress itself judged the constitutionality of its enactments); TRmE, supra note 13, § 3-2 (same).
67. The RLA's limitation of review might seem to implicate constitutional constraints other than the procedural due process doctrine. Specifically, limitations of review raise two types of concerns: whether the limitation is within the power of Congress and whether the limitation impairs the rights of individual litigants.
The argument that limitations of review are beyond the power of Congress is easily rejected because Congress has broad discretion to set the jurisdiction of the federal courts. See This Part argues that the RLA's procedural safeguards are sufficient to ensure that RLA tribunals satisfy the requirements of the Due Process Clause. Section 11I.A explains how due process requirements vary according to context and contends that the standard required in RLA proceedings is lower than that in many other administrative contexts. Section ILf.B asserts that RLA proceedings meet a set of "core" procedural requirements that, given the low due process standard likely required in the RLA context, probably afford sufficient procedural protection such that litigants' due process rights are preserved. Section 11.C concludes that even if RLA proceedings were required to meet a higher standard than this core, the RLA assures that its tribunals would meet such requirements.
A. The Due Process Threshold in RLA Proceedings
In determining whether the RLA's internal procedural safeguards are sufficient to ensure due process, it is necessary to ask what level of process is constitutionally required in the RLA context. Because procedural due process, "'unlike some legal rules, is not a technical conception with a fixed content unrelated to time, place and circumstances,' 68 it is impossible to determine, in the absence of specific facts, exactly what level of process is required. MOORE's FEDERAL PRACTICE 0.1, at 2.2-3 (2d ed. 1995); CHARLES A. WRIGHT, LAW OF FEDERAL CoURTS § 7 (5th ed. 1994). In accordance with this broad discretion, the Supreme Court has ruled that Congress may retrieve jurisdiction that it has already conferred so long as such retrieval is not for improper purposes, such as to control the outcome of a given litigation. See United States v. Klein, 80 U.S. (13 Wall.) 128, 145-47 (1871) (Congress may not deny jurisdiction in order to control the outcome of an appeal). Given that the jurisdictional limit at issue here applies to a class of cases and is not in response to a present pending federal proceeding, this concern is not implicated.
The argument that limitation of review might violate the rights of individual litigants fails in light of two realities of RLA litigation. First, the subject matter of RLA proceedings is extremely narrow. RLA proceedings concern only labor-management "grievances" and the interpretation of collective bargaining agreements. See 45 U.S.C. § 153(1)(i) (1988). Thus, only a limited number of constitutional infringements are even possible. It is impossible, for instance, for an RLA tribunal to impair the rights of criminal defendants because RLA hearings are not criminal proceedings. Second, and more importantly, RLA tribunals are of severely limited power. The NRAB has jurisdiction only to hear "disputes between an employee ... and a carrier ... growing out of grievances or out of the interpretation or application of agreements concerning rates of pay, rules, or working conditions." 45 U.S.C.
§ 153(1)(i) (1988). Its power is restricted to issuing an "award" following a hearing of such disputes. See 45 U.S.C. § 153(1)(n) (1988) (empowering the NRAB to make an "award" with respect to disputes within its jurisdiction). A tribunal with such limited power is unlikely to impair individual rights. If, for instance, an RLA tribunal attempted to enjoin an employee from engaging in a certain type of speech, the tribunal would exceed its jurisdiction. It has no power to issue such an order. One of the three permissible bases of review is the failure of the tribunal to confine itself within its jurisdiction. Therefore, if the tribunal attempts to issue an order that would interfere with constitutionally protected rights, a district court normally would be empowered to prevent it. Therefore, the maximum level of process that is likely required in the RLA context should be identified. Then it can be determined whether the RLA's internal procedural standards meet or exceed this maximum.
One can show, as an initial matter, that the maximum procedural standards necessary in RLA hearings probably are lower than in many administrative contexts. In determining the procedural protections necessary in a given area, courts must consider the gravity of the private interests at issue. 69 The interests involved in RLA proceedings clearly are not so great as to warrant full trial procedure 70 and, in fact, are less significant than the interests at stake in many other administrative proceedings. For instance, in Goldberg v. Kelly, 71 the Court considered the rights of a recipient of Aid to Families with Dependent Children (AFDC). Justice Brennan, writing for the majority, noted that "termination of aid... may deprive an eligible recipient of the very means by which to live .... Since he lacks independent resources, his situation becomes immediately desperate." 72 The Court noted that a welfare recipient is, by hypothesis, destitute and without funds or assets and that to cut off such a person in the face of "brutal need" without a prior hearing of some sort would be unconscionable unless overwhelming considerations justified it. 73 RLA litigants, by contrast, are, by definition, not recipients of government aid for the unemployed, and, presumably, their situations will not become "desperate" if their claims are decided unfavorably. The employees are most often skilled and able workers who, at the very least, could find other work if their claims in RLA proceedings were unsuccessful. In Arnett v. Kennedy, 74 the Supreme Court was faced with facts similar to those presented in RLA cases. There, a nonprobationary federal employee challenged his termination as a deprivation of due process. The Court refused to find such a deprivation, in part, because the interests of an employee facing discharge were distinguishable from those of the AFDC recipient in Goldberg. 75 The employee's interests are less significant because, in the event of termination, he may well have independent resources to overcome any temporary hardship and may be able to secure another job. Alternatively, the employee may be eligible for welfare benefits. 76 Courts also must balance the individual's interests against the government's interests in a given administrative regime. 77 In the RLA context, the government's interests in efficient, informal decisionmaking are substantial. 78 The government needs to keep national transportation industries operating efficiently, 79 and efficiency would be impeded if dispute-resolution procedures in the railroad and airline industries were bogged down by rigid procedural formalities. Thus, the government requires streamlined dispute-resolution mechanisms in the transportation context.
B. "Core" Due Process Requirements
The flexibility of the due process concept makes it impossible to specify exactly which procedures satisfy the Due Process Clause in the RLA context. However, certain procedural requirements exist that serve so many important functions that their provision by an agency should excuse the absence of the more expensive and timeconsuming procedures in other classes of disputes. 80 76. See 416 U.S. at 169 (Powell, J., concurring); Verkuil, supra note 75, at 746. Note as well that the interests at stake in many RLA proceedings will be less significant than those of the discharged employee -as in grievances concerning work rules or contract terms. The loss of employment will be the most severe loss possible in RLA proceedings. [1995] [1996] assure that RLA proceedings satisfy these "core" requirements. Compliance with the RLA's procedural requirements is assured because one of the permissible grounds of review under the RLA is whether the tribunal complied with its provisions. 8 '
The first "core" procedure, that the parties appear before an unbiased tribunal, 82 is satisfied by the RLA's structural mechanisms. The RLA requires that the NRAB consist of an equal number of representatives appointed by labor and management. 83 If the NRAB fails to agree because of a deadlock or the inability to secure a majority vote, it must appoint a neutral person to break the tie.8 4 The RLA does not explicitly require such proportionality for ad hoe tribunals. However, if the parties elect to submit their dispute to an ad hoc arbitrator that operates under RLA rules, they are responsible for choosing a neutral decisionmaker. Because the choice is theirs, the parties can hardly complain that the government failed to provide a neutral arbitrator and therefore violated their Fifth Amendment rights. Further, if a party is dissatisfied with the chosen arbitrator, it can remove the dispute to the NRAB. 85 significant enough to constitute "core" due process. (1988) . Note that when the NRAB appoints an inferior tribunal, it too will consist of an equal number of labor and management members and is subject to the same rule regarding the appointment of a neutral third-party tie-breaker. See 45 U.S.C. § 153(1)(x) (1988).
Courts, however, have recognized the potential for collusion between the union and carrier members of an RLA tribunal. See Steffens v. Brotherhood of Ry., Airline & S.S. Clerks, 797 F.2d 442, 448 (7th Cir. 1986) ("Courts have been sensitive to the potential inequity of requiring employees to 'submit their controversy to "a group which is in large part chosen by [the carriers and union representatives] against whom their real complaint is made,"' and they realize that such collusion between employer and union is a real possibility." (citations omitted)). The courts recognize three means of addressing this problem.
First, if evidence of such collusion is shown, then the injured litigant has grounds to appeal for "fraud or corruption," one of the three permissible bases of review. See Dement v. Richmond, Fredericksburg & Potomac R.R., 845 F.2d 451, 459 (4th Cir. 1988) (holding that no evidence of fraud had been shown, but implying that if evidence is shown of "a conspiracy to deprive [a litigant] of his contractual rights" then reversal is appropriate).
Second, an employee may prosecute a claim against his union for failing in its duty of fair representation, if the union-representative member(s) of an RLA tribunal is shown to have colluded with the carrier members of the tribunal. See, e.g., Graf v. Elgin, Joliet & E. Ry., 697 F.2d 771, 779-81 (7th Cir. 1983).
Finally, if the litigant demonstrates that he cannot receive a fair hearing because of collusion or some bias on the part of tribunal members, administrative exhaustion requirements may be excused, and the litigant is entitled to proceed in federal district court. See Glover v. The second "core" requirement, that a litigant receive notice of the action and grounds asserted for it,86 is satisfied by the RLA's notice requirements. Not all means of notice satisfy the Constitution because notice "which is a mere gesture is not due process." 87 However, even in the most formal administrative adjudications, this standard is met by basic "notice pleading," which requires only that a complaint provide sufficient notice of the charges or cause of action. s8 The methods of notice that are likely to fail due process scrutiny are those that involve mere publication or are so deficient as to be unreasonable. 89 This requirement poses no serious problem for the RLA. Its notice provisions require that the tribunal "shall give [the parties] due notice of all hearings." 90 The third "core" requirement, that the litigant have an opportunity to present reasons why the action should not be taken, 91 is met by procedural rules promulgated by the NRAB pursuant to its rulemaking power under the RLA. 92 Under these rules, litigants are required, in a written submission to the NRAB, to "set forth all relevant, argumentative facts, including all documentary evidence submitted in exhibit form. 89. In Mullane a state statute governing the administration of common trust funds provided that notice of litigation concerning the trust could be given to nonresident beneficiaries by publication. The Supreme Court held publication to be constitutionally insufficient in the case of beneficiaries whose names and addresses were known or could be ascertained with reasonable diligence. See 339 U.S. at 314-18. The reasonableness standard of Mullane, which requires that "[t]he means employed must be such as one desirous of actually informing the absentee might reasonably adopt to accomplish it," 339 U.S. at 315, is the keystone of the modem philosophy regarding the notice requirement. See 4 CHARLEs ALAN WIZcn-r ET AL, FEDERAL PRACICE AND PROCEDURE § 1074 PROCEDURE § (1987 90. 45 U.S.C. § 153(1)(j) (1988). At first blush there seems to be the possibility that without due process review, an RLA tribunal would be free to utilize means of notice that would not otherwise satisfy the Due Process Clause. This possibility proves to be virtually nonexistent, however, given that RLA proceedings are in the nature of appeals; all disputes which may be referred to them must first be dealt with "in the usual manner" if possible. See 45 U.S.C. § 153(1)(i) (1988) . The appellate nature of RLA proceedings means that the litigants in any RLA proceeding would have arbitrated the issues and have sufficient familiarity with the facts and circumstances such that a full statement of them in the notice would be redundant. Therefore, any notice of proceedings should be constitutionally sufficient.
91. See 2 DAvis & PIERCE, supra note 11, § 9.5; Friendly, supra note 69, at 1281; Verkuil, supra note 75, at 750.
92. See 45 U.S.C. § 153(1)(v) (1988) (empowering the NRAB to make rules of procedure).
93. 29 C.F.R. § 301.5(d)-(e) (1994) . Although the RLA does not explicitly empower district courts to review RLA tribunals for failure to comply with rules that they themselves promulgate, codified in Chapter 29 of the Code of Federal Regulations, see 45 U.S.C.
§ 153(1)(q) (1988), the NRAB may only make procedural rules which are "not in conflict with" the RLA. 45 U.S.C. § 153(1)(v) (1988) . Presumably the RLA would not empower the NRAB to make procedural rules and then give it unchecked authority to disregard them.
The final "core" requirement, that the parties receive a statement of reasons for the tribunal's decision, 94 is met by the RLA's written-award requirement. When an RLA tribunal makes a final decision, it is required to state its award in writing and deliver it to the parties.
95

C. Additional Due Process Requirements
Because due process is a flexible standard, it cannot be said with certainty whether merely meeting the "core" requirements is sufficient. But even if more than the "core" procedural requirements are constitutionally necessary, the procedures used in RLA proceedings still pass constitutional muster because the RLA meets most of the procedural standards that are considered necessary in other contexts. 96 First, disclosure of evidence between the parties is among the procedures necessary in some contexts but generally considered less important than the "cores." 97 The NRAB's procedural rules encourage the parties to make a "joint statement of facts." 98 To the extent that opposing evidence is contained in the joint statement, each party obviously is aware of it.
This Note assumes that the district court's power to review compliance with the RLA includes the power to review compliance with NRAB procedural rules.
A litigant's ability to present arguments may be somewhat hampered by the fact that the RLA does not require that tribunals adhere to strict evidentiary requirements. However, due process does not require nearly so exacting an evidentiary standard in the administrative context as in the jury trial context. Second, recorded proceedings are required in some circumstances. RLA tribunals must make decisions based on recorded proceedings. 99 Although the RLA contains no explicit requirement that proceedings be recorded, such a requirement can be presumed from the fact that when a decision is appealed, the tribunal must provide the district court with a record of its proceedings. 1 00
Third, the assistance of counsel is among the procedures that is required in some cases. 10 1 The RLA provides that parties "may be heard.., by counsel, or by other representatives, as they may respectively elect." 102 Fourth, oral hearings are required in some cases. 103 Although the rules of procedure promulgated by the NRAB pointedly encourage purely written proceedings, the NRAB will grant an oral hearing whenever requested by either party.' 4 Finally, it is sometimes required that a party have an opportunity to confront and cross-examine witnesses or evidence.' 05 The RLA does not meet this final requirement. While nothing in the RLA itself would prevent cross-examination, it is not explicitly contemplated by the statute, and thus the tribunal could not be reversed for its failure to allow it. However, the importance of crossexamination is perhaps overestimated. 0 6 Even in jury trials, where cross-examination is considered necessary in order to expose for the jury the weaknesses of evidence, 1 0 7 it may often be more a hinderance than an asset, due to the risk of injury to the examiner's case. 08 Furthermore, the emotional power of cross-examination is diminished before expert presiding officers such as NRAB members. 109 The Administrative Procedure Act, for instance, eschews an unlimited right of cross -it requires only "such crossexamination as may be required for a full and true disclosure of the facts. '1 1° The absence of cross-examination, therefore, does not necessarily violate the Due Process Clause."'
In sum, RLA proceedings probably require a relatively low threshold of procedural diligence, and yet the structure of RLA proceedings meets a higher procedural standard. If the RLA tribunal deviates from the procedural scheme of the RLA, it can be reversed. Thus, adequate procedural controls almost surely will be present in RLA proceedings without constitutional review: review on the statutory grounds amounts to de facto due process review." 12 IV. THE POLICY GOALS OF THE RLA The limited review suggested by this Note is desirable because it adheres to the RLA's policy of ensuring expeditious dispute resolution. 1 3 The RLA is the legacy of the turbulent, prolonged labor struggles of the last decades of the nineteenth century." 4 Such con- . 1984) , the Sixth Circuit was faced, on the one hand, with a due process appeal from an RLA tribunal and, on the other, with Sheehan's unequivocal limitation on judicial review. The court held that, even though the appellant had raised the due process appeal forbidden by Sheehan, the "gravam[e]n of [his claim] is that he attacks the award as being improper because the [RLA tribunal] failed to comply with the requirements of the [RLA] ." 728 F.2d at 261-62. The court was able to characterize the claim in this way because "certain minimal procedural considerations must be afforded the parties, as Congress so required." 728 F.2d at 263. The court thus was able to convert a due process claim into a statutory claim, review of which is permitted by the RLA. Although the court did not argue that these "minimal procedural considerations" amounted to the minimum procedural threshold required by the Due Process Clause, it did hold that, in this case at least, the appellant's due process claim was answered adequately by reference to the procedural requirements of the RLA itself.
113. See 45 U.S.C. § 151a (1988). [Vol. 94:466
HeinOnline --94 Mich. L. Rev. 484 1995-1996 fict in the transportation industry poses a serious threat to national interests because a functional national transportation industry is necessary to agriculture, industry, defense, and other national concerns. 115 The principle of finality embodied in the RLA seeks to prevent such a threat. The statute itself announces that its purpose is to "avoid any interruption to commerce or to the operation of any carrier engaged therein [and] to provide for the prompt and orderly settlement of all disputes. 11 6 This goal can be achieved by the NRAB's informal mechanisms and by the availability of even less formal tribunals inferior to the NRAB. The federal district courts, in contrast, are grindingly slow decisionmakers 11 7 whose dockets, even without review of administrative agencies, are overflowing. 118 The task of constitutional litigation often involves intricate factual questions and competing arguments over issues that are not well-settled. Thus, to understand the RLA's jurisdictional limit as allowing due process appeals would frustrate the government's need for an efficient transportation system and impede the RLA's purpose. Sound policy analysis therefore reaffirms the notion that the plain meaning of the RLA's jurisdiction-limiting language should control, and due process appeals should be prohibited. One primary fear of a limitation of due process review is that individual employees, who are less able to bear the burdens of litigation than the carriers, will lose the protective scrutiny of the district courts. Without some assurance of minimum procedural standards, it seems that RLA tribunals, either through clumsiness, arrogance, or improper sympathy for the carriers, will abuse the rights of the more vulnerable employees. But as the Sheehan Court noted, finality normally works to the benefit of the employee. 119 The employee receives a final administrative answer and, if successful, is spared the expense and effort of time-consuming appeals which the carrier can more comfortably bear. To be sure, the principle of finality sometimes works to the employee's detriment. However, evenhanded application of the principle is what the language of the RLA demands. Further, distaste for a limitation of due process review may be somewhat misplaced in the RLA context. In no case will an RLA proceeding deprive a person of life or liberty. While the property interests at stake, namely continued employment and employment terms and working conditions, are less significant than the interests at stake in many other administrative contexts.
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CONCLUSION
The RLA combines an extremely narrow limitation of review with explicit permission to reverse the tribunal for its failure to comply with the provisions of the statute. Its factual context is so narrow and its arbitral tribunal so limited in power that, with the exception of due process, constitutional violations are unlikely. Its provisions ensure a fairly elaborate procedural scheme that almost surely meets any standard that could be required in RLA proceedings. Therefore, the RLA tribunal could be reversed for procedural violations as a matter of simple factual review. Finally, the Supreme Court, upon examining the statute, found clear and convincing evidence that Congress intended to bar constitutional review of RLA decisions. 12 ' Given that this is an age in which the 119. See Union Pac. R.R. v. Sheehan, 439 U.S. 89, 94 (1978) . 120. Additionally, empirical evidence of the adequacy of administrative procedure is favorable. In Verkuil, supra note 75, Professor Verkuil found that most agencies use procedures that include the "core" procedural safeguards. This may be no final answer to the due process question -after all, the fact that there is usually adequate process does not satisfy the Due Process Clause. However, it does serve to lessen our fears of unchecked government; as noted above, see supra notes 74-76 and accompanying text, the interests at stake in most RLA proceedings will not be monumental, and, at least most of the time, adequate procedural devices are implemented voluntarily by the agencies through their rule.making power.
121. See 439 U.S. at 93-94.
[Vol. 94:466 government simply would collapse if it could not delegate decisionmaking authority to agencies that use informal hearing procedures, 122 if Congress employs language in a statute implying that the agency's procedural scheme is constitutionally sufficient, there is good reason for courts to defer to that implication.
